VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF CHESAPEAKE

COMMONWEALTH OF VIRGINIA, )
)

Plaintiff, ) Case Nos: CR03-3089

) CR03-3090

\2 ) CR03-3091
)
LEE BOYD MALVO, )
)
Defendant. )

MOTION TO EXCLUDE CERTAIN VICTIM
IMPACT TESTIMONY

Lee Boyd Malvo, by counsel, moves this court to exclude victim impact testimony from
anyone other than those testifying about the death of Linda Franklin.

The Crime Victim and Witness Rights Act, Code of Virginia Section 19.2-1 1.01, grants a
right to certain persons connected to victims to testify as to certain matters.! Under 19.2-1 1.01B,

the term victim is defined as:

(1) a person who has suffered physical, psychological or economic

harm as a result of the commission of a felony or of assault and battery in
violation of Section 18.2-57 or Section 18.2-57.2, stalking in violation of Section
18.2-60.3, sexual battery [etc.]..., (ii) a spouse or child of such a person, (iii) a
parent or legal guardian of such a person who is a minor, (iv)... or (v) a spouse,
parent, child spouse, sibling or legal guardian of such a person who is physically
or mentally incapacitated or was the victim of a homicide;....

Case law has expanded the categories of persons who may provide victim impact evidence. See

Thomas v. Commonwealth, 263 Va. 559 (2002) (testimony of victim’s cousin and fiancé was

admissible at sentencing phase of capital sentencing).

: By making this motion, we in no way intend to waive our prior objection to the use of any victim impact
testimony. See defendant’s Motion To Exclude Victim Impact Testimony, which was previously argued and denied
by this court.



Once a victim is identified, he has the ability, “pursuant to Sections 19.2-264.4 and 19.2-
295.3” to testify “prior to sentencing of the defendant regarding the impact of the offense.” 19.2-
11.01A(4)(c). As pertains to capital cases, Section 19.2-264.4 says that, “the court shall permit
the victim, as defined in Section 19.2-11.01... to testify in the presence of the accused regarding
the impact of the offense upon the victim. The court shall limit the victim’s testimony to the
factors set forth in clauses (i) through (vi) of subsection A of Section 19.2-299 1 »

Section 19.2-299.1 says that:

if prepared by someone other than the victim, the statement shall (1) identify the

victim, (ii) itemize any economic loss suffered by the victim as a result of the

offense, (iii) identify the nature and extent of any physical or psychological injury

suffered by the victim as a result of the offense, (iv) detail any change in the

victim’s personal welfare, lifestyle or familial relationships as a result of the

offense, (v) identify any request for psychological or medical services initiated by

the victim or victim’s family as a result of the offense, and (vi) provide such other

information as the court may require related to the impact of the offense upon the

victim.

In every pertinent section above, the testimony is limited to the impact of “the offense.”
In this case, both capital counts of the indictment identify Mrs. Franklin as the victim. Count I of
the indictment states that on October 14, 2002, in Fairfax County, Lee Boyd Malvo did
willfully,... etc. murder Linda Franklin in the commission of an act of terrorism. Likewise,
Count II charges that on October 14, 2002, Lee Boyd Malvo murdered Linda Franklin, said
killing being the killing of more that one person within a three year period.

Both of these indictments describe “the offense” as the mutder of Linda Franklin. An
indictment, under Code of Virginia Section 19.2-220, “shall be a plain, concise and definite
written statement, (1) naming the accused, (2) describing the offense charged, (3) identifying the

county, city or town in which the accused committed the offense, and (4) reciting that the

accused committed the offense on or about a certain date....” (emphasis added).



The cases detailing what proof is necessary where the multiple killings statute is used
make it clear that the real person in interest is the current person murdered. As opposed to the
proof required for that offense, it is not even necessary that the defendant be the triggerman (or
principal in the first degree) for the other, “gradation” killing.

For example, in Burlile v. Commonwealth, 261 Va. 501 (2001), the court said:

We hold that Code § 18.2-31(8) does not require proof that a defendant

charged with capital murder, in the premeditated killing of more than one person

within a three-year period, was a principal in the first degree in each murder

referenced in the indictment. Accordingly, we further hold that the jury need be

instructed only that they must find the defendant was a principal in the first

degree, or triggerman, in the principal murder charged and that he was at least an

accomplice in the murder of one or more persons, other than the victim within a

three-year period. Thus, the trial court did not err in refusing Berlile’s instruction

A.

261 Va. at 511 (emphasis added). The fact that the Virginia Supreme Court chose to characterize
the named murder victim as the “principal murder,” and “the victim,” and referred to the
gradation murders as “other than the victim,” strongly suggests that only the principal murdered
person is the victim.

Finally, if the Commonwealth were allowed to expand the scope of allowable victim
impact testimony to those who are not the subject of the indictment, then such testimony might
well be allowed from persons who were victims of a defendant’s “other acts” crimes proven
during the course of the trial. Such cannot be the case. The time to allow victim impact
evidence from “gradation” victims is at the trial for the murder of that person, not here.

No Virginia case addresses this issue. However, the United States District Court for
Massachusetts recently rule that the United States was prohibited from introducing victim impact

testimony of the family members of a person killed by the defendant, which had been offered to

prove an aggravating circumstance under the federal death penalty statute. The court limited



victim impact evidence to the family of the victim of the crime charged in the indictment.

United States v. Gary Lee Sampson, No. 1-10284 (D. Mass. October 30, 2003), excerpt of

transcript attached.
Respectfully submitted,

LEE BOYD MALVO

By
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By:
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Michael S. Arif, Esq.

Martin, Arif, Petrovich & Walsh
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Springfield, VA 22151

Phone (703) 323-1200
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and accurate copy of the foregoing was hand
delivered to:

Robert F. Horan, Jr., Esquire
Commonwealth’s Attorney

and the original was delivered for filing to:
Clerk of the Circuit Court for the City of Chesapeake
and a true copy was delivered to the:

Hon. Jane Marum Roush
Judge Designate, Fairfax Circuit Court for the City of Chesapeake

A
this é{tiay of December, 2003.
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+ =+ L6 they'es gofag to see photograchs of e, Witaey
prebably appropeiate the fmry
W allve, I think it'p
distiact from victln imact evidence, yoe Bancr,

MRt Ny Lthaws
ojestdon to sxkiblt 36 that wes associseed, Bt vould
Lthmﬁwcfuutthime:uh.w

R GARTAN !tlhnﬁouh,mm, 1
think, frasily, 4f T can be cantld, 1 chisk §t1g (xbeomane
tohmttd.lllhn«umm'gm‘md.
prcsa who WA mirdered whea g wag 41ive,

TIR COOXT1 Mell, Unwilllag tg - that coa

they oxa't paish -~ the fuxy ces's properly pendak ar.
fopucn for micdaring W, Woitney, Aok the vay you
Gyrees thet Acgumet really Lllastestes emactly vt 1
s concexaed about,

Waar T oome beck, w*il talk sboxt thm
Ptograghs.

KL CAXIMO: Ca I be beerd fortier, poc
bomcx? Tf you dlds't Libe ay woed cholcs, 2 mologise
mm,mmc :ﬁ‘n’“'tm’“m
to axolade M.

WO Mold oo Just & ascoed,

M. ANIND: 1 reapect ead abide -«

™| ONEt: Mis (s wolog to De flaid, Thare
axe 50wy Lamoas, I'2 mot talllag you I wm't
recongider that, et —

IR, GAXTANO: I just wagt -- X reapect aad adide
by yowur Seclaica, youx Masor. I s talkisg aboet m
Lmocoons photogzagh of the parsea wbea tlay ware allw,
that's all,

TR COT: AL right, et X 4o thiak - 1
maz, md, sctually, it Lllvetratss -- yoo koow, w've
boay &olng this for o loog time. Je've sosn these
plotwys -~ wil, wu've seem thass pictures befure.
I've Just startad to focus cn scwe of them. Aod wa'me
trying to be dispassicnate showt somsthisg that is



